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1 SUMMARY OF RECOMMENDATIONS 

1.1 Principal Design Practitioner 

The Australian Institute of Architects (the Institute) would like to take this opportunity to 
reaffirm our enduring concerns around the role and expertise of the Principal Design 
Practitioner as currently described. 

The Design and Building Practitioners Regulation 2020 continue to make the position of 
Principal Design Practitioner a collector of declarations. This is, in effect, mirroring the same 
role Certifiers have had, simply to collect certifications. The result has been no role for 
Certifiers to oversee construction to ensure compliance and quality.  

For large and complex projects, continuous oversight and quality assurance is required 
throughout the design and construction stages, to mitigate errors and manage risk. Without 
quality controls in the building process, government and industry cannot restore public 
confidence in the building system when there are building failures. 

It is therefore essential that the Design and Building Practitioners Regulation 2020 
specifies which high-risk buildings must have a Principal Design Practitioner. The Institute 
thinks the role of the “Principal Design Practitioner” is presently a post-box service that 
simply collects the Design Practitioner declarations, and that this is not appropriate for 
complex building typologies.  The Institute believes that the Principal Design Practitioner 
must be a person qualified, at a minimum, at AQF Level 9 who: 

a. coordinates prescribed building work, and/or 
b. coordinates the provision of design compliance declarations for the purposes 

of building work done by a building practitioner. 
 

Additional comments on the role of the Principal Design Practitioner are provided at 
Section 4. The Institute would also be pleased to discuss these issues with the department 
further. 

1.2 Additional Building Elements 

The Institute would strongly encourage the department to consider the inclusion of the 
following additional building elements as ‘building work’: 

 Acoustics: 
Consumer feedback suggests the acoustic quality of current Class 2 buildings does 
not meet community expectations.  While “The Sound Transmission and Insulation in 
Buildings Handbook" published by the ABCB in 2018 aimed to assist in improving 
the outcomes in this area, it admits there are limitations within Part F of the BCA, 
including that Part F provides minimum requirements only. It is unlikely, without a 
regulatory incentive, Class 2 builders will seek to improve on the current acoustic 
outcomes which are inadequate1: 

 
 

1 The Sound Transmission and Insulation in Buildings Handbook © as released by the Australian Building Codes 
Board on behalf of the Commonwealth of Australia and States and Territories of Australia 2018 
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2 ROLE OF THE INSTITUTE IN SUPPORTING BUILDING 
REGULATION REFORM 

 

The Institute has been working constructively with the NSW government to support the 
building and construction sector reform agenda aimed at implementing the 
recommendations of the 'Building Confidence - Shergold Weir Report'.  
 
The Institute believes that the Design and Building Practitioners Act 2020 and associated 
regulations have the potential to be a significant and positive first step towards rectifying 
issues around the quality and safety of complex buildings in NSW. 
 
The Institute has been impressed with the high level of engagement of all members of the 
NSW government and the Office of the Building Commissioner and Department of 
Customer Service in the development of this important legislation. Throughout this process 
we have endeavoured to support any efforts to ensure that quality, and by default safety, 
are re‐embedded into the value system of the design and construction process. 

The Institute has provided ongoing advice to the NSW Building Commissioner as part of the 
Building Reform Expert Panel (BREP) Steering Committee and each of the six associated 
pillars. This submission is informed by the engagement of the Institute's representatives on 
the BREP Pillars, augmented by ongoing information provided by the broader NSW 
membership, as the NSW building sector reform agenda has progressed. 

3 FEEDBACK: REGULATORY IMPACT STATEMENT (RIS) 

3.1 Scope of reforms (page 15)  

Question 1: Do you think the reforms should be expanded to other types of buildings over time? Why/Why 
not? If so, which types of buildings do you think should be next? 

Immediate expansion of reform to Building Class 3 

The Institute understands that the reforms will be expanded to other classes of buildings 
over time, however we strongly support the inclusion of Class 3 immediately. Class 3 is a 
building type very similar to Class 2 as it accommodates separate ‘sole-occupancy’ units 
including: boarding houses, hostels, back-packers and residential components of a hotel, 
boarding school or detention centre.  

These buildings are for individuals that we would consider to be more ‘vulnerable’. The 
Institute is particularly concerned that the planned regulation for Class 2, without including 
Class 3, may make Class 3 developments more attractive to those in the industry unable to 
meet the new standards of Class 2. 

The NSW Department of Planning, Industry and Environment (DPIE) is developing two new 
State Environmental Planning Policy (SEPP) for introduction by mid 2021: 
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4 FEEDBACK: PROPOSED DESIGN AND BUILDING 
PRACTITIONERS REGULATION 2020 

Overview comments - Principal Design Practitioner 

As outlined above in our summary of recommendations, the Institute would like to take this 
opportunity to reaffirm our enduring concerns around the role and expertise of the 
Principal Design Practitioner as currently described in the regulations. 

The Design and Building Practitioners Regulation 2020 continue to make the position of 
Principal Design Practitioner a collector of declarations. This is, in effect, mirroring the same 
role Certifiers have had, simply to collect certifications. The result has been no role for 
Certifiers to oversee construction to ensure compliance and quality.  

Perhaps more importantly, for large and complex projects, continuous oversight and quality 
assurance is required throughout the design and construction stages, to mitigate errors 
and manage risk. Without quality controls in the building process, government and industry 
cannot restore public confidence in the building system when there are building failures. 

It is therefore essential that the Design and Building Practitioners Regulation 2020 be used 
to specify which high-risk buildings must have a Principal Design Practitioner. The Institute 
thinks the role of the “Principal Design Practitioner” is presently a post-box service that 
simply collects the Design Practitioner declarations, and that this is not appropriate for 
complex building typologies.  

The Institute believes that the Principal Design Practitioner must be a person qualified, at a 
minimum, at AQF Level 9 who: 

a. coordinates prescribed building work, and/or 
b. coordinates the provision of design compliance declarations for the purposes of 

building work done by a building practitioner. 
 

Design practitioners are already required to co-ordinate their own work, but the importance 
of a Principal Design Practitioner in complex construction is that they will co-ordinate 
across the top of all the design practitioners. For example, a structural engineer will not be 
able to understand the complexities of all the other design practitioners work (DDA, BCA, 
acoustic, landscape, heritage, electrical, mechanical, fire, hydraulic, vertical, transport to 
name only a few).  

The Principal Design Practitioner should be qualified at a minimum at AQF Level 9, in order 
to ensure that they can adequately synthesise the information to co-ordinate all the design 
practitioners. The Principal Design Practitioner must also have direct access to the Building 
Commissioner throughout the construction process (especially for apartment buildings), if 
required. 

The Institute is also very concerned that one potential unintended consequence of the 
Design and Building Practitioners Regulation 2020 and the failure to adequately prescribe 
the qualification and role of the Principal Design Practitioners is that they will be unable to 
obtain PI insurance. Architect’s already have PI insurance and if the role of the Principal 
Design Practitioner is appropriately expanded to the co-ordination of prescribed building 
work, which is currently within the definition of architectural services, this situation should 
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standards for privacy. Many in the housing industry have interpreted these as 
absolute requirements, applicable to all types of dwelling. For instance, Part F of the 
BCA sets minimum requirements for party walls and floors between apartments and 
for ducts or bulkheads enclosing hydraulic waste pipes, however, it does not deal 
with other acoustical issues such as noise intrusion from outside or noise generated 
by building services." 7 

 
 Vertical Transport: 

With a recent 80% increase in people requiring rescue from lifts, and reports of a 
number of smaller, less reliable suppliers entering the market, the Institute supports the 
inclusion of vertical transport as a key element of Class 2 and 3 ‘building work’ to 
ensure consumer safety and to minimise ongoing costs to body corporates for this 
significant element.8 

The inclusion of both acoustics and vertical transport as building elements is absolutely 
essential to raise standards, improve quality outcomes, reduce unnecessary ongoing costs 
and ensure consumer safety and building amenity, particularly in the delivery of complex 
Class 2 construction. 

Topic 2: Part 3 – Requirements for designs and building work  

Lodgement of designs and compliance declarations, requirements of principal design practitioners 
and building practitioners 

As agreed with the department the Institute will provide a supplementary submission 
covering issues related to the Design Compliance Declaration and insurance.  

Topic 3: Part 4 – Registration of practitioners 

Applications and conditions of registration and registration obligations 

As outlined above at Question 7 and Recommendation 8 the Institute supports a  
co-regulatory approach for the registration of architects under the Design and Building 
Practitioners Act and Regulations 2020 noting the exemplary record of the NSW Architects 
Registration Board in administering the regulation of Architecture in NSW including: 

 protecting consumers of architectural services by ensuring that architects provide 
services to the public in a professional and competent manner; 

 establishing and maintaining a register of architects in NSW; 
 disciplining architects who have acted unprofessionally or incompetently; 
 accrediting architectural qualifications for the purpose of registration; 
 informing the public about the qualifications and competence of individuals or 

organisations holding themselves out as architects; and 
 promoting a better understanding of architectural issues in the community. 

 
 

7 Association of Australasian Acoustical Consultants Guideline for Apartment and Townhouse Acoustic Rating 
Version 1.0 June 2017 
8 https://www.domain.com.au/news/growing-number-of-people-getting-trapped-in-nsw-elevators-data-
shows-804042/  
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Topic 4: Part 5 – Recognition of professional bodies of engineers 

Applications and requirements for recognition or registration scheme 

No comment. 

Topic 5: Part 6 – Insurance 

Insurance for design and principal design practitioners, professional engineers, building practitioners 
and adequacy of cover 

As agreed with the department the Institute will provide a supplementary submission 
covering issues related to the Design Compliance Declaration and insurance.  

Topic 6: Part 7 – Record keeping 

Record keeping for design and principal design practitioners, professional engineers, building 
practitioners 

No comment. 

Topic 7: Part 8 – Miscellaneous 

Authorised and penalty notice officers, exchange of information, transitional arrangements for 
insurance for building practitioners and qualifications for fire system designers and work done under 
existing arrangements. 

As agreed with the department the Institute will provide a supplementary submission 
covering issues related to the Design Compliance Declaration and insurance.  

Topic 8: Schedule 1 – Classes of registration 

Classes of registration for practitioners and scope of work 

As outlined in the response to Question 5 and Recommendation 3, the definition of ‘Design 
Practitioner – Building Design (Restricted)’ must align with SEPP65 which requires buildings 
three or more storeys be designed by an architect. 

Topic 9: Schedule 2 – Qualifications, experience, knowledge and skills 

For building practitioners, design practitioners, principal design practitioners and professional 
engineers 

As outlined above at the Institute recommends:  

 a co-regulatory approach for the registration of architects under the Design and 
Building Practitioners Act and Regulations 2020 (Recommendation 8); 

 a 'standard of competency' to assess qualifications and experience for each Design 
Practitioner domain and a registration process for all practitioners that includes 
verifying academic qualifications (including overseas qualifications), experience  
log books and experience working under the supervision of a registered 
professional, an examination and/or interview with experienced practitioners 
(Recommendation 9); as well as;  
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Management System? We are particularly interested in providing courses that cover gaps in current 
learning content.  

In addition to the commentary provided at Question 33 the Institute would welcome 
compulsory CPD that addresses (1) skills and learning gaps in the construction sector (2) 
obligations under the Act and Regulations (3) deeper understanding of the National 
Construction Code and the Building Code of Australia. 

Question 5: Are there any other general comments you would like to make on the Continuing Professional 
Development Guidelines for prescribed practitioners? 

No comment. 

5.2 CPD Guidelines for professional engineers 

Question 6: Do you support the proposed CPD structure and allocation of points? Why/why not? Please 
make any suggestions for amendments and explain why they are necessary. 

No comment. 

Question 7: Do you support the mandatory CPD topic areas?  Why/why not? Please make any 
suggestions for amendments and explain why they are necessary. 

No comment. 

Question 8: Are there any activities that should be included/not included as: 

a. Formal education and training activities? 

b. Informal education and training activities? 

No comment. 

Question 9: Structured training courses available from Construct NSW Learning System and from the 
Australian Building Codes Board are proposed to count for 2 CPD points. Do you support this approach? 

No comment. 

Question 10: The Department is working with industry to develop courses that would assist professional 
engineers. What courses or topic areas should be developed and available on the Construct NSW 
Learning Management System? We are particularly interested in providing courses that cover gaps in 
current learning content.  

No comment. 

Question 11: Are there any other general comments you would like to make on the Continuing Professional 
Development Guidelines for Professional Engineers? 

No comment. 
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proportionate liability, the Design Practitioners will be unfairly required to pay 
through their insurance. 

Allowing parties who have a duty of care under the Design and Building Practitioners Act 
2020  to contract out of proportionate liability may seem to be in the interests of the end-
user as it would allow them to recover all of their losses from any one party found to bear 
any (small) measure of liability. 

However, the opposite is actually the case as insurers would be reluctant to provide cover 
as proportionate liability legislation means that defendants with deep pockets – typically, 
insured professionals – bare the entirety of a plaintiff’s loss despite being responsible for 
only a small part of that loss.   

Registration and licensing schemes require proof of PI insurance. Although practitioners 
must be insured, this insurance is becoming increasingly unavailable and insurers are, 
simply, withdrawing from the space. The department is assuming that practitioners can find 
insurers willing to provide insurance on reasonable commercial terms.  

In these circumstances, the Institute believes that liability for practitioners should be limited 
as contemplated in Part 4 of the Civil Liability Act 2002 (NSW).  A failure to provide for this 
may well see the application of the legislation and Regulations fail, as well as the building 
and construction reform agenda for want of insured practitioners. 

As outlined in Recommendation 5 above, the Regulations must ensure that no contract or 
agreement can be made or entered into or amended to exclude the proportionate liability 
provisions of the Civil Liability Act 2002. 

Topic 5: Part 6 – Insurance 

Insurance for design and principal design practitioners, professional engineers, building practitioners 
and adequacy of cover 

The Institute believes that the insurance requirements in order to maintain registration 
under the Architects Act 2003 are sufficient and additional insurance requirements are not 
needed as outlined above at Recommendation 4. 

Topic 7: Part 8 – Miscellaneous 

Authorised and penalty notice officers, exchange of information, transitional arrangements for 
insurance for building practitioners and qualifications for fire system designers and work done under 
existing arrangements. 

The consideration of any insurance issue must consider the impact of Building Practitioners 
having an insurance-free period, which when combined with provisions that allow the 
contracting out of proportionate liability means that design professionals may be liable for 
uninsured building practitioners. This is unreasonable and further increases the likelihood 
that PI Insurance will be withdrawn from the market for design professionals.  

As outlined in Recommendation 6 above, an insurance free period must not be provided to 
any practitioner under the Regulations. It is imperative that the NSW government deliver 
reform that ensures that all building and design practitioners are held accountable for their 
actions in equal part.  
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Topic 13: Schedule 6 – Forms 

Design Compliance Declaration 

As outlined above at Question 21 and 22 the Institute supports the matters currently 
covered in the Design Compliance Declaration  

The Institute also strongly supports the attachment of a 'Compliance Matrix' (see  
Appendix 1) to the Design Compliance Declaration. This matrix sets out the relevant 
NCC/BCA and Australian Standards for the design addressed in a clear and concise 
manner cross-referenced with the drawing or document number. 

No additional matters other than the Compliance Matrix should be routinely included. 

However, as outlined in Recommendation 2, if specialist advice was sought and had a 
material influence on the preparation of the registered design it would be appropriate to 
consider including the details of the person who provided the specialist advice so that - if 
needed - they could be identified to assist in interpreting the design during construction.  

3 APPENDIX 1: COMPLIANCE MATRIX 
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