
 

Monday, 11 January, 2021 

Design and Building Practitioners Regulation 2020 
Policy and Strategy, Better Regulation Division 
Department of Customer Service 
Locked Bag 2906 
LISAROW NSW 2252 

e-mail:  BCR@customerservice.nsw.gov.au 

 

Design and Building Practitioners Regulation 2020 

Thank you for the opportunity to comment on the draft Design and Building Practitioners Regulation 2020 (the 
‘Regulation’) and the associated Regulatory Impact Statement.   

Fire Protection Association Australia’s (FPA Australia) has long supported the Government’s stated desire to 
make practitioners within the building and construction sector accountable for their work, particularly following 
the failures at Opal Tower and Mascot Towers.   

We worked closely with the Department of Customer Service to gain approval as an accrediting authority by the 
Secretary, under the co-regulatory arrangements laid out in the Building and Development Certifiers Act 2018.   

In order for the Fire Protection Accreditation Scheme (FPAS) classes for Fire Systems Design (FSD) 
recognised, we had to deliver on all of the conditions set by the Secretary, including the development of 
restricted design categories1.   

So, given that FPAS accreditation is mandatory for certain practitioners in New South Wales, we have a direct 
interest in the outcomes of the current Regulation.   

We have provided a detailed response to the RIS and the draft Regulation in following pages, but wish to 
highlight some key points below that are causing us considerable concern.   

Failure to recognise FPAS in the Regulation 

As noted above, the FPAS FSD accreditation class has been recognised under the Building and Development 
Certifiers Act 2018, following the formal approval of FPA Australia – for a five year period – as an accreditation 
authority under that Act.   

We naturally assumed, therefore, that the scheme would be adopted under the current Regulation, given that 
s.54(2)(a)(ii) and (iii) of the Design and Building Practitioners Act 2020 stated that they ‘may provide for … the 
recognition of persons as registered practitioners who’:   

 ‘are registered or recognised as practitioners by a professional body or a professional body belonging to 
a class of professional bodies’, or  

 ‘are registered or recognised as practitioners under a law of this State’ 

FPAS FSD is covered by both of those clauses.   

Yet the Regulation appears to have ignored those provisions and appear to create a parallel approach where 
someone will be able to apply for registration without having first gained accreditation, instead relying purely on 
their qualifications.   

                                                           
11 Condition 6:  “FPA Australia must develop restricted categories for the Fire Sprinkler Systems and the Fire Hydrant and Hose Reel 

Systems of the Fire Systems Design Class and submit a revised Scheme including these new categories within four months of the date of 
the approval of this Scheme to the Secretary for approval before the relevant order will be published in the Gazette recognising persons 
accredited under the Scheme as CFSPs.”   
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This creates uncertainty and inconsistency, and undermines FPAS, as it is unclear when a circumstance may 
arise where someone is:   

 able to endorse plans and specifications for fire safety systems as complying the relevant provisions of 
the Building Code of Australia, but  

 not able to provide a design declaration.   

By not referencing the Building and Development Certifiers Act 2018 or the recognition of FPAS in the draft 
Regulation, and by stating that a practitioner can apply for registration ‘by way of a qualifications pathway’ it 
would appear from that the Department, by default, is ignoring its own legislative requirements.   

Restrictive experience requirements 

FPAS FSD included restricted categories to allow designers, with lower levels of experience – at the then 
Secretary’s request – to deliver simpler designs, and ensure that the industry could cater to the demand for 
such services.   

Practitioners have been applying for restricted recognition in the assumption that they would be able to endorse 
their plans and specification.   

However, the draft Regulation suggests that the Department will:   

 accept people who are not recognised under FPAS for registration under the Design and Building 
Practitioners Act 2020; and  

 not to accept practitioners who are registered under restricted categories, despite explicitly requiring FPA 
Australia to create those categories as a condition of approval of the scheme.   

In other words, compliance with the Building and Development Certifiers Act 2018 appears to play no role in 
the decision as to whether a practitioner will be deemed a registered design practitioner.   

This is despite the Department requiring all relevant fire systems designers to be accredited under FPAS just 
six months ago.   

This puts FPA Australia in a difficult position, as practitioners who have been told – by the Department – that 
they need to be accredited to do this work will now be told that they can no longer do it, less than a year after 
accreditation became mandatory.  

The is a grave risk for FPA Australia, with existing practitioners potentially seeking legal compensation to 
demand the return of application fees and lost income.   

This would potentially pose an existential threat to our organisation, and we would have no other option but to 
form our own legal position, considering the significant investment the Association has made.   

We are greatly disappointed that the Department has chosen to depart so markedly from its own requirements 
in such a short period of time, without any consideration of the potential ramifications.   

We humbly request that the Department overturn this proposal and resolve the inconsistency by recognising 
FPAS as automatic compliance with the Design and Building Practitioners Act 2020.   

The need for fire systems certification 

In the Environmental Planning and Assessment Regulation 2000, there are no restrictions on who can certify 
that a fire system has been installed in line with the original design.   

Under the Design and Building Practitioners Act 2020, this role is the effectively the responsibility of the 
principal building practitioner.   

FPA Australia believes that this will not ensure better outcomes, because most builders are not trained in fire 
systems and will be unable to confirm whether or not they comply with the designs.   

We have proposed on several occasions to the Department that an accredited Fire Systems Certifier role be 
recognised in the regulations – such a role would be independent and insured, and would be tasked with 
confirming that practitioners have installed what was originally designed.   

The lack of a formal role means that certification is being provided by the installers themselves, which results in 
Fire Safety Schedules for buildings not reflecting what actually exists.   
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Offences under the Act 

Section Description Maximum penalty unit Proposed penalty 
notice amount 

Percentage 

9(1) Design Practitioner fails to provide Design Compliance 
Declaration 

1,500 (corporation) 

500 (individual) 

$16,500 (corporation) 

$5,500 (individual) 

10% 

10% 

9(2) Design Practitioner fails to provide further Design 
Compliance Declaration before building work 

1,500 (corporation) 

500 (individual) 

$16,500 (corporation) 

$5,500 (individual) 

10% 

10% 

9(3) Design Practitioner fails to provide further Design 
Compliance Declaration after building work 

1,500 (corporation) 

500 (individual) 

$16,500 (corporation) 

$5,500 (individual) 

10% 

10% 

9(4) Design Practitioner fails to provide copy of Design 
Compliance Declaration to registered Principal Design 
Practitioner, if appointed 

1,500 (corporation) 

500 (individual) 

$16,500 (corporation) 

$5,500 (individual) 

10% 

10% 

9(5) Design Practitioner fails to provide Design Compliance 
Declaration in circumstances prescr bed in Regulation, 
if any 

1,500 (corporation) 

500 (individual) 

$16,500 (corporation) 

$5,500 (individual) 

10% 

10% 

10 Design Practitioner makes Design Compliance 
Declaration without registration or authority 

1,500 (corporation) 

500 (individual) 

$16,500 (corporation) 

$5,500 (individual) 

10% 

10% 

11(1) Design Practitioner provides declaration, or holds out 
adequately insured, without being adequately insured 

300 (corporation) 

100 (individual) 

$5,000 (corporation) 

$1,500 (individual) 

15% 

14% 

12(1) Principal Design Practitioner fails to ensure Design 
Compliance Declarations provided by registered and 
authorised Design Practitioners 

1,500 (corporation) 

500 (individual) 

$16,500 (corporation) 

$5,500 (individual) 

10% 

10% 

12(2) Principal Design Practitioner fails to provide Principal 
Compliance Declaration 

1,500 (corporation) 

500 (individual) 

$16,500 (corporation) 

$5,500 (individual) 

10% 

10% 

13 Principal Design Practitioner makes Principal 
Compliance Declaration without registration or 
authority 

1,500 (corporation) 

500 (individual) 

$16,500 (corporation) 

$5,500 (individual) 

10% 

10% 

14(1) Principal Design Practitioner provides principal design 
declaration, or holds out adequately insured, without 
being adequately insured 

300 (corporation) 

100 (individual) 

$5,000 (corporation) 

$1,500 (individual) 

15% 

14% 

15(1) Building Practitioner fails to provide relevant 
documents within 90 days after Occupation Certificate 
issued 

300 (corporation) 

100 (individual) 

$5,000 (corporation) 

$1,500 (individual) 

15% 

14% 

16(4) Person fails to give notice of application for 
Occupation Certificate 

200 $3,000 (corporation) 

$1,500 (individual) 

14% 

7% 

17(1) Building Practitioner fails to provide Building 
Compliance Declaration and other documents before 
application for Occupation Certificate 

1,500 (corporation) 

500 (individual) 

$16,500 (corporation) 

$5,500 (individual) 

10% 

10% 

17(2) Building Practitioner fails to provide Building 
Compliance Declaration and other required documents 
in circumstances prescribed under the Regulation 

1,500 (corporation) 

500 (individual) 

$16,500 (corporation) 

$5,500 (individual) 

10% 

10% 

17(5) Person fails to provide Building Compliance 
Declaration to principal certifier before or when 
application for Occupation Certificate is made 

300 (corporation) 

100 (individual) 

$5,000 (corporation) 

$1,500 (individual) 

15% 

14% 
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22(2) Building Practitioner fails to give written notice to 
principal certifier of steps required for compliance with 
Building Code of Australia, if any 

3,000 (corporation) 

1,000 (individual) 

$25,000 (corporation) 

$11,000 (individual) 

8% 

10% 

23 Building Practitioner makes a Building Compliance 
Declaration without registration or authority 

1,500 (corporation) 

500 (individual) 

$16,500 (corporation) 

$5,500 (individual) 

10% 

10% 

24(1) Building Practitioner provides declaration, or holds out 
adequately insured, without being adequately insured 

300 (corporation) 

100 (individual) 

$5,000 (corporation) 

$1,500 (individual) 

15% 

14% 

28(1) Director of registered body corporate fails to comply 
with requirements for provision of compliance 
declarations and other obligations 

300 (individual) $3,000 (individual) 9% 

28(2) Registered body corporate fails to ensure only 
registered and authorised practitioners provide 
compliance declarations 

1,000 (corporation) $11,000 (corporation) 10% 

32(1) Person carries out professional engineering work 
unless registered and authorised, or working under 
direct supervision of registered engineer, or otherwise 
authorised to do so by the Regulation 

1,500 (corporation) 

500 (individual) 

$16,500 (corporation) 

$5,500 (individual) 

10% 

10% 

33(1) Professional Engineer carries out professional 
engineering work, or holds out adequately insured, 
without being adequately insured 

300 (corporation) 

100 (individual) 

$5,000 (corporation) 

$1,500 (individual) 

15% 

14% 

51(4) Registered practitioner fails to provide information to 
Secretary on request 

300 (corporation) 

100 (individual) 

$5,000 (corporation) 

$1,500 (individual) 

15% 

14% 

56 Current or former registered practitioner contravenes a 
condition of their registration (including parts of the 
code of practice in Schedule 4 of the Regulation), or a 
condition of a suspension or cancellation of 
registration 

600 (corporation) 

300 (individual) 

$5,000 (corporation) 

$1,500 (individual) 

8% 

5% 

57(1) Registered practitioner lets out, hires, lends, or 
provides a certificate of registration to another person 

600 (corporation) 

300 (individual) 

$5,000 (corporation) 

$1,500 (individual) 

8% 

5% 

58(b) Person falsely represents to be registered practitioner 600 (corporation) 

300 (individual) 

$5,000 (corporation) 

$1,500 (individual) 

8% 

5% 

59(1) Person fails to return registration certificate if Secretary 
suspends, varies or cancels their registration 

300 $1,500 (corporation) 

$750 (individual) 

5% 

2% 

60 Registered practitioner fails to notify Secretary within 7 
days in writing about certain matters 

250 (corporation) 

50 (individual) 

$3,000 (corporation) 

$1,500 (individual) 

11% 

27% 

67 Director of registered body corporate fails to notify 
Secretary within 7 days of certain conduct 

300 (individual) $3,000 (individual) 9% 

105(4) Person fails to comply with direction to provide 
information about insurance policies 

500 $5,000 (corporation) 

$1,500 (individual) 

9% 

3% 

  



Design and Building Practitioners Regulation 2020 

15 

Offences under the Regulation 

Clause Description Maximum penalty unit Proposed penalty 
notice amount 

Percentage 

16(2) Building Practitioner fails to provide construction 
issued regulated designs and associated compliance 
declarations before building work commences 

200 (corporation) 

100 (individual) 

$3,000 (corporation) 

$1,500 (individual) 

14% 

14% 

17(2) Building Practitioner fails to provide varied designs and 
associated compliance declarations within 1 day of the 
variation work commencing 

200 (corporation) 

100 (individual) 

$3,000 (corporation) 

$1,500 (individual) 

14% 

14% 

22 Building Practitioner fails to give notice to Principal 
Design Practitioner of building work commencing 

200 (corporation) 

100 (individual) 

$3,000 (corporation) 

$1,500 (individual) 

14% 

14% 

23 Building Practitioner fails to give notice to Principal 
Design Practitioner of Building Compliance Declaration 

200 (corporation) 

100 (individual) 

$3,000 (corporation) 

$1,500 (individual) 

14% 

14% 

73(6) Prescribed practitioner fails to comply with record 
keeping requirements 

200 (corporation) 

100 (individual) 

$3,000 (corporation) 

$1,500 (individual) 

14% 

14% 
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Page Section Title Comment 

77 Dictionary Area of fire safety 
engineering 

Part (d) of this definition – ‘the prevention, detection, and suppression of fire’ 
appears to place fire systems firmly back within the realm of fire safety 
engineering.   

This is not appropriate, and ignores the significant arguments not only by FPA 
Australia and the NFIA, but the engineers themselves, that this work is not 
performed by engineers.   

The subclause should instead be amended to say:   

‘(d) the development of strategies for the prevention, detection, and 
suppression of fire.’   

 




